STATUTORY FUNCTIONS

THE AUSTRALIAN FEDERAL INTEGRITY COMMISSION BILLS

An independent officer of the parliament who
provides confidential ‘safe house’ advice to MPs,
Ministers and the Presiding Officers on interpretation
of codes of conduct. Cannot be compelled to provide
information to the courts or a tribunal including AFIC.
Manages parliamentary register of interests.

PARLIAMENTARY OVERSIGHT, STATUTORY APPOINTMENTS AND REVIEWS
OFFICE OF DR HELEN HAINES MP

APPOINTMENT
Must have “suitable qualifications and experience,
including a high level of knowledge and practice of
parliamentary practice, law and privilege.”
Recommended by Presiding Officers, approved by PJC.

Parliamentary Integrity Advisor

Federal Parliament
STATUTORY FUNCTIONS

Parliamentary Standards Commissioner

Independent Advice

AFIC Parliamentary Joint Committee

AFIC Parliamentary Inspector

COMPRISES 12 MEMBERS

STATUTORY FUNCTIONS

6 Senators, 6 Lower House.
5 Gov, 5 Opp, 2 Crossbench.
1 PM nominated co-chair. 1 LOTO nominated co-chair.
Must actively approve statutory nominations.
Majority of 6 must include 2 Gov, 2 Opp, 1 Crossbench.

An independent officer of the parliament that provides
objective assessments, audits and reviews of AFICs
records and performance to PJC, including mandatory
reviews of resources to ensure it is fully funded.

Scrutiny

Audit Data

STATUTORY FUNCTIONS

Can inquire into conduct of AFIC Commissioners and
staff. Must refer any criminal information to the DPP.

To monitor AFIC performance. To examine trends in
corruption law enforcement. To request independent
assessments from the PI. To make recommendations
to parliament. Must never investigate corruption.

Must be former SC or FC judge.
Presiding Officers Recommend, PJC Approves.

Federal Integrity Commissioner

STANDALONE STATUTORY FUNCTIONS
Jurisdiction over advice, referrals, investigation and
resolution of whistleblower protection issues.

CHAIR RESPONSIBILITIES

Law Enforcement Integrity Commissioner

Jurisdiction over all federal public
officials except AFP, Home Affairs
and other law enforcement bodies.
APPOINTMENT
Former SC or FC Judge
Minister Proposes, PJC Approves

APPOINTMENT

Max 5 Yr Terms, 10 Yrs Total

Former SC or FC Judge.

Must Publicly Declare Interests

Minister Proposes, PJC Approves.

Parliament can remove for
misbehaviour or incapacity

Same removal and transparency provisions as FIC.

Ministerial Code: Must refer to the PM unless
criminal. PM can refer back to PSC for investigation.
APPOINTMENT
Must have “suitable qualifications and experience,
including a high level of knowledge and practice of
parliamentary practice, law and privilege.”
Recommended by Presiding Officers, approved by PJC.

APPOINTMENT

Australian Federal Integrity Commission

Whistleblower Protection Commissioner

PSC Must
Refer Corruption

Parliamentary Code: Can investigate alleged or
suspected breaches. Must refer corruption issues to
AFIC. Must refer criminal issues to the DPP. Can hold
ANAO-style inquiries. Can make recommendations and
publish findings subject to the public interest test.

INCORPORATED STATUTORY FUNCTIONS
Jurisdiction over the AFP, Home Affairs, AUSTRAC,
ACIC, ACT Policing and some aspects of the
Department of Agriculture, Water and Environment.

Operates as ACLEI has under the Law Enforcement
Integrity Commissioner Act 2006 within an AFIC
bubble, subject to outcome of statutory review.

PARLIAMENTARY CODE OF CONDUCT
AFIC May
Refer Out

1.

Must prioritise public duties and democracy

2.

Must declare and avoid conflicts of interest

3.

Must never use position for profit

4.

Must ensure outside community or
employment engagements are clean

5.

Must refrain from accepting gifts and
hospitality that create conflict issues

6.

Must not use influence for private purposes
or as an agent of a foreign power

7.

Must comply with IPEA and Remuneration
Tribunal rules around public resources

8.

Must not deliberately mislead parliament,
and seek to act courteously without
detracting from robust debate

9.

Must not exploit confidential or personal
information obtained as an MP

10. Must not take improper advantage of office
for post-retirement activities

Six Independent Statutory Reviews

Legislative Incorporation of ACLEI
This review would set out options for streamlining-in
ACLEI legislation into the AFIC Act.
Must commence within 18-24 months of operation.

Assistant Commissioner

Assistant Commissioner

Assistant Commissioner

Assessment, Investigations and Inquiries

Research and Public Interest

Education, Training and Prevention

SUPPORT FUNCTION – PARTS 4-8

SUPPORT FUNCTION – RESEARCH

SUPPORT FUNCTION - SECTIONS 27-28

To assist the FIC to vet and assess inward
referrals, manage outward referrals, and
support investigation and inquiry admin

Administers research agenda and provides
public interest advice and support to the FIC

To deliver education and capacity building
programs to Commonwealth Agencies, and lead
work on national prevention and coordination.

Future Incorporation of the Judiciary
The AFIC bills confirm parliament’s intent to include
the Commonwealth judiciary under AFIC in future.
Must commence within 18-24 months of operation.
Must include public consultation and a public report.

APPOINTMENT
APPOINTMENT

APPOINTMENT

Former SC or FC Judge or Senior Registrar

Professor, ethicisit or “similarly qualified expert”
with expertise in corruption risks in Australia

“Suitably qualified and of good character”

Minister Proposes, PJC Approves

Minister Proposes, PJC Approves

Minister Proposes, PJC Approves

Chief Executive Officer
Must be “suitably qualified and of good character”. Single 5 year term only.
Federal Integrity Commissioner Propose Candidate, PJC Approves.
Statutorily accountable for decisions about independence of research contracts.

Political Donations and Campaign Regulations
The AFIC bills confirm parliament’s intent to enhance
these laws against international best practice and to
improve state and territory consistency. Must
commence within 18-24 months of operation. Must
include public consultation and a public report.

Lobbying and Post-Separation Employment
The AFIC bills confirm parliament’s intent to create a
lobbying code of conduct and new post-separation
employment rules for MPs. Must commence within
18-24 months of operation. Must include public
consultation and a public report.

Periodic Statutory Review of AFIC

AFIC Public Servants
185 Operational Staff

Minister must initiate three years in and every five
years thereafter. Review panel must have minimum
three members, one of which is appointed by PJC.
Must include public consultation and a public report.

Periodic Statutory Review of PSC

FULLY COSTED BY THE PARLIAMENTARY BUDGET OFFICE – $47m per annum, $187m over forward estimates

Minister must initiate three years in. Must include
public consultation and a public report.

THE AUSTRALIAN FEDERAL INTEGRITY COMMISSION BILLS
NON-INVESTIGATORY FUNCTIONS AND MANAGING REFERRALS
OFFICE OF DR HELEN HAINES MP
PRACTICAL DEFINITION OF CORRUPT CONDUCT

BROAD DEFINITION OF CORRUPT CONDUCT

‘THE INVESTIGATORY FUNCTION’

STAGE ONE - REFERRALS

‘THE 5 NON-INVESTIGATORY FUNCTIONS’

Any person can refer an allegation or information to AFIC that raises a corruption or whistleblower protection issue. The referral can be
anonymous, in a personal capacity or on behalf of an organisation. It can be orally or in writing in first instance. For the purpose of vetting
voluminous public referrals, AFIC can also request (but not require) additional information, such as relationship to the conduct.
All public officials are obligated to refer information that raises a corruption issue to AFIC, unless they believe AFIC already knows of it.

OPTION A
Refer Out

Other
Agency

Yes

Every two years, every Commonwealth Agency must prepare a plan to
“protect and enhance integrity” and prevent corruption issues for the
next four years.
AFIC can request that plan at any time, publicly assess it, recommend
improvements or critique the agency for failing to implement past
recommendations.

AFIC MUST MAKE A DECISION ON ALL REFERRALS
Does it meet the
narrower, practical
definition of
corrupt conduct?

AGENCY ANTI-CORRUPTION PLANS

EDUCATION, TRAINING AND ADVICE
Every Commonwealth Agency is required to ensure its staff are given
“appropriate education and training relating to ethical conduct,
corruption risk and the prevention of corrupt conduct.”

Is it vexatious or
frivolous,
lacking in detail,
or the subject of
ongoing court
proceedings?

No

Is it best
investigated by
AFIC or another
Commonwealth
Agency AFIC has
confidence in?

AFIC must develop and spearhead a sector-wide strategy to ensure all
Commonwealth Agencies have the resources and capability to deliver
this.

AFIC
OPTION B
Proceed to
Stage 2

RESEARCH AND INTELLIGENCE
AFIC must undertake or procure high quality Australia-specific
research to support its work including on:
•

Yes
OPTION C
Take No Action

The promotion of integrity and ethical conduct
• The incidence and prevention of corruption
• The efficacy of detection and intervention measures
• The risk of and enabling conditions for corruption
• The efficacy of continuous improvement measures

No

AFIC must develop this in consultation with the Australian Institute of
Criminology and ACIC. The research can only be outsourced to
apolitical providers.

CONSIDERATIONS AT REFERRAL STAGE

AFIC should also ensure it collects comprehensive data on its internal
operations, referrals, etc. as inputs

The AFIC Act would require the Federal Integrity Commissioner to consider additional contextual factors on balance when making a
decision on each referral. This includes the likely significance of the matter for the relevant agency, the need to protect the identity or
safety of a person involved in the matter. AFIC can also request more information from a referrer before it makes a decision, and can
choose to proceed with matters jointly if prudent to do so.
The Federal Integrity Commissioner, supported by the Assistant Commissioner for Assessment, Investigations and Inquiries, must make
a decision about each referrals and record reasons for its decision, which must be made available to the referrer.

REFERRING OUT
Depending on its assessment of the capacity of the agency to manage the referral, AFIC can:
✓ Passively monitor the agency’s investigation of the issue
✓ Provide ongoing advice to the agency on corruption handling best practice as it investigates the issue
✓ Actively manage or oversee the agency’s internal investigation of the issue, and refer it back to AFIC if there are major failings

COMMONWEALTH COOPERATION
AFIC must provide leadership to other Commonwealth Agencies
responsible for integrity issues, and develop a nationally streamlined
approach to the prevention, detection, reduction and remediation of
corruption to the highest possible standard.
AFIC must assemble a Commonwealth Coordination Committee
(‘CCC’) which much be non-political and meet at least twice a year to
progress this agenda.

NATIONAL INTEGRITY PLAN

WHISTLEBLOWER PROTECTION ISSUE REFERRALS

The Minister must, in consultation with AFIC and other stakeholders,
publish a NIP every four years that :

The Whistleblower Protection Commissioner (WPC) will follow the same decision tree for whistleblower protection issues defined:•

•

an act or omission constituting reprisal or victimisation or which causes detriment to any person, as a result of that person or
any other person making a disclosure of wrongdoing

OR
•

a failure of any person or body to fulfil whistleblower protection responsibilities in respect of a disclosure of wrongdoing, in
circumstances where the failure has led, will lead or is likely to lead to detriment or harm to any person

Should the WPC arrive at Option B, it will proceed through Stage 2 in the same manner as the Federal Integrity Commissioner.

Prioritises corruption issues and risks that the
research shows are the most prominent
• Sets out the mechanisms to mitigate those risks
• Involves state and territory governments,
the business sector and the wider community
• Any evidence-based policy or law reform agendas

At a minimum, the NIP must look at major procurements and grant
program, conflicts of interest risks, law enforcement, the regulation of
industry and commerce, border crimes and electoral integrity.

THE AUSTRALIAN FEDERAL INTEGRITY COMMISSION BILLS
INVESTIGATORY PROCESSES, POWERS AND SAFEGUARDS
OFFICE OF DR HELEN HAINES MP
PRACTICAL DEFINITION OF CORRUPT CONDUCT

‘THE INVESTIGATORY FUNCTION’

STAGE TWO – INVESTIGATION AND INQUIRY
INVESTIGATING A SPECIFIC CASE “IN ITS OWN RIGHT”
Once vetted, AFIC can use its powers to investigate a specific case and make corresponding recommendations. These powers are not automatic and have clear safeguards:
✓ An enshrined opportunity to be heard – If AFIC has an opinion or finding that is critical of a person or agency, that opinion or finding is preliminary until that person or
agency has an opportunity to provide a written statement and appear before AFIC and make oral submissions with legal representation.
✓ Opportunities for public and private hearings – AFIC can hold hearings in public or private. It must only hold hearings in public if it meets a new public interest test in
section 86(4). The Federal Integrity Commissioner must consider the public interest test for each hearing. Thus, the likelihood of private hearings is much higher in the
earlier stages of an investigation where personal reputation or prejudice risks may be greater by association. Unlike other models where the discretion embedded in
the public interest test is broad, the Commissioner must weigh up specific factors, on balance, against the interest of the public to have transparency. This includes:
•

Evidence-based advice provided by the new Assistant Commissioner for Research and Public Interest, who will be a Professor or ethicist with expertise in integrity and anticorruption, about the seriousness and/or systemic nature of the type of corruption issue at hand

•

Whether evidence that may be given by a person, or a matter that may arise during the hearing (or that part of a hearing), is confidential in nature (including journalistic
sources), relates to the confidential operations of the commission, or to the alleged or suspected commission of an offence

•

Any unfair prejudice to a person’s reputation or unfair exposure of a person’s private life that would be likely to be caused if evidence was given in public, or if a matter that
may arise during the hearing (or that part of the hearing) is heard in public, including by way of simple association with the commission

•

Whether the person is under the direct instruction or control of another, such as a junior staff member and other relationships that involve significant power differentials

•

Any other relevant matters.

✓ All persons asked to appear before AFIC can request to have a private hearing, based on the public interest test above, in a private pre-hearing with the FIC
✓ Compelling specific documents or items – The Federal Integrity Commissioner can issue signed notices that require a person or organisation to produce a specific
document or item that relate to the investigation. There are criminal penalties for non-compliance, unless performance is not possible. Recipients can only claim legal
professional privilege if the document or item involves legal communication related to the AFIC matter at hand. Notices to produce can be confidential.
✓ Compelling persons to give evidence – The Federal Integrity Commissioner can issue signed notices that require a person to attend a hearing and give evidence. That
person can request to give evidence in private, and call on the Federal Integrity Commissioner to revisit the public interest test. Those compelled can only claim legal
professional privilege if the evidence involves legal communication related to the AFIC matter at hand. Notices to appear can be confidential.
✓ Witness protections – Witnesses have the same protections afforded to witnesses in the High Court. Witnesses can also request specific persons not attend the
hearing room while giving evidence. The bill gives the example of witnesses, such as junior staff, who were wholly subordinate to a person alleged to have engaged in
corrupt conduct as a compelling example of a situation where risk to personal reputation is high if a public hearing were to be held.
✓ Holding hearings outside of Australia – If Australia has a bilateral agreement with that country allowing AFIC to do so.

✓ Issuing search warrants and powers of arrest - AFIC can work with AFP officers (or another suitably-qualified persons if the AFP is the subject of the investigation) to
apply for search and arrest warrants from a relevant court if there is a reasonable suspicion evidence will be concealed, lost, mutilated, or destroyed in the next 72
hours. Boilerplate criminal procedure safeguards apply to the use of this power, including limitations to the reasonable use of force to enter a property and special
provisions about the handling of seized electronic materials, for example.
✓ Mandatory referrals of criminality – Conduct that could amount to a criminal offence is only one part of the working definition of corrupt conduct for the purposes of
AFIC investigations and inquiries. Should AFIC comes across evidence of criminality, wrongful conviction or the proceeds of crime in an investigation or hearing, it must
hand it over to the DPP or relevant prosecuting authority.
Beyond decisions to hold public hearings, these suite of powers available to the Federal Integrity Commissioner must always be used on balance, with an overall focus on
dedicating its resources and attention to serious and/or systemic corruption issues, and obtaining the necessary information to make rigorous findings and recommendations.
INVESTIGATING SYSTEMIC ISSUES THROUGH PUBLIC INQUIRIES
AFIC can hold a broader public inquiries, including a public submissions process, into major corruption issues, risks or themes. A public inquiry may involve a specific case or
number of specific cases, or may involve no specific cases and instead deal with broader systems and processes. The purpose of a public inquiry is to arrive at a set of futurefacing policy or law reform recommendations that improve integrity in federal public administration.
✓ AFIC can only undertake a public inquiry if it meets a public interest test, as formulated above.
Either House of Parliament can request that AFIC undertake an inquiry into a particular corruption issue. AFIC is not required to proceed, however, if it determines that it does not
meet the public interest test for public inquiries.

THE AUSTRALIAN FEDERAL INTEGRITY COMMISSION BILLS
FINDINGS AND REPORTING, THE DUAL DEFINITIONS OF CORRUPT CONDUCT
OFFICE OF DR HELEN HAINES MP
PRACTICAL DEFINITION OF CORRUPT CONDUCT

‘THE INVESTIGATORY FUNCTION’

STAGE THREE – FINDINGS AND REPORTING
REPORTING ON AFIC-LED INVESTIGATIONS

PROTECTING SENSITIVE INFORMATION

AFIC must prepare a report at the end of an investigation setting out:

These reports must not contain “sensitive
personal information” that could endanger a
person’s life, compromise other corruption
investigations, compromise court
proceedings, compromise national security,
expose protected cabinet deliberations, or
amount to “an unreasonable disclosure of
personal affairs or an unreasonable
disclosure of confidential commercial
information”.

✓
✓
✓
✓

AFICs justification for proceeding with the investigation
AFICs findings in relation to the corruption issue at hand
Evidence upon which those findings are based
Any recommended actions AFIC makes based on those findings, including:
•
•
•
•

Actions to mitigate the immediate impacts of the corrupt conduct
Adoption of new policies to prevent similar corrupt conduct in future
Termination of employment or performance management of specific individuals
Referral of information or the matter at-large to the DPP or other bodies

The interpretation of “unreasonable
disclosure of personal affairs” uses the same
“public interest test” for public and private
hearings.

AFIC must again visit the public interest test when deciding whether to publicly disclose personal information.
REPORTING ON AFIC-LED INQUIRIES
AFIC must prepare a report at the end of the public inquiry that includes recommendations designed to limit ongoing
or future issues. AFIC must give the report to the Minister, who must table the report in Houses at the parliamentary
next sitting. AFIC can produce stand-alone reports on persons exonerated of claims through the AFIC investigatory
process as a safeguard against unnecessary damage to personal reputation, in addition to the procedural safeguards.

The presence of sensitive information in an
investigation or inquiry should not limit AFICs
ability to undertake that investigation or
inquiry, and make subsequent findings. If
need be, AFIC can present the Minister with a
confidential Supplementary Report with
sensitive information.

REPORTING ON REFERRED-OUT INVESTIGATIONS
The Commonwealth Agency to whom AFIC referred the matter to must prepare a report, which may include
recommendations. The Commonwealth Agency is also required to give AFIC an opportunity to comment on the
report before it is finalised.

THE TWO DEFINITIONS OF CORRUPT CONDUCT
BROAD DEFINITION OF CORRUPT CONDUCT

PRACTICAL DEFINITION OF CORRUPT CONDUCT

FOCUS: EDUCATION, TRAINING, PREVENTION, POLICY AND RESEARCH

FOCUS: INVESTIGATION AND INQUIRIES

Any conduct, by any person, that:
adversely affects the honest or impartial exercise of Parliament, a commonwealth agency, or public official/s function/s

Any conduct that:

involves or is intended to induce a public official to put private interests over the public good in their official duties

1. Meets the broad definition of corrupt conduct

involves or could impair the efficacy and probity of an exercise of an official function, or public administration, by a
public official

AND

2. Could also constitute or involve:
Any conduct, by any public official, that:
constitutes or involves the dishonest or impartial exercise of official functions
constitutes or involves breach of public trust

a. A criminal offence or an act giving rise to civil liability
b. A disciplinary offence

constitutes or involves abusing public office
constitutes or involves misuse of official information for private benefit – be it for themselves or another person
It includes conduct that occurred before the Act commenced, based on the laws and standards applicable at that time
For the avoidance of doubt, the broad definition definitely includes:
Official misconduct (including breach of trust, fraud in office, nonfeasance, misfeasance, malfeasance, oppression,
extortion or imposition); conduct constituting an offence against section 142.2 of the Criminal Code (abuse of public
office); bribery; blackmail; obtaining or offering secret commissions; fraud; theft; perverting the course of justice;
embezzlement; election bribery; election funding offences; election fraud; treating; tax evasion; revenue evasion;
currency violations; illegal drug dealings; illegal gambling; obtaining financial benefit by vice engaged in by others;
bankruptcy and company violations; harbouring criminals; forgery; homicide or violence; collusive tendering;
impropriety in government procurement; beaches of lobbying codes of conduct; and matters of the same or similar
nature to the above, including any conspiracy or attempts in relation to the above

c. Reasonable grounds for dismissal or termination
d. A substantial breach of a code of conduct
The reference to ‘criminal offence’ in subsection 2(a) is not intended
to replace any criminal jurisdiction. AFIC has a positive duty to hand
over any information that suggests criminality, wrongful conviction
or the presence of proceeds of crime to the DPP for investigation. A
subsequent criminal conviction does not preclude AFIC from also
finding the presence of ‘corrupt conduct’ under this definition for
the purpose of AFICs statutory responsibility to investigate and
resolve all manner of serious corrupt conduct in federal public
administration.

